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APPLICATION FOR REVIIM

The undersigned, Connecticut Telephone and
Communications Systems, Inc.., Connecticut Mobilecom, Inc., and
Smart Cellular, Inc., comprising the Connecticut Cellular
Regellers Coalition ("Resellers*), regpectfully gubmit tkis
Application For Review, pursuant to 47 C.F.R § 0.459{g}, of the
Order adopted and released by the Commission on Pebruary 9, 1995,
Orger, CA 95-208 (February 9, 1995) (*Order*}. Although the
Resellers did not submit a reguest for confidentiality ir chis
matter, they were a party to the proceedings before the
Connecticut Department of Public Utility Control ("CDPUC*®) and,
moreover, their rights and interests will be affected by whatever
action the Commission takes in regard to the petition submitted
by the State of Conmnecticut ("Petition"}.

In particular, the Resellers seek review of the
Commission's order deleting from its files certain documents
submitted in support of the Petition. Those documents are set
forcth in Section 3 of Appendix A of the Order. All of the

documents should be included in the Commission's files, should be
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zonsidered in the Commission's decision on the merits and should
be disclosed subject to the Protective Order in Appendix B of the
Pirst Confidentiality Oxder.

There are several reasons why the Commission should
review and modify the Order. First, the Commission has reached
erroneous factual conclusions. Second, the materials deleted by
the Order are subject to confidential treatment on their face
and, moreover, are relevant to the issues before the Commission.
Finally, the Commission file as presently constituted by the
Order presents an unbalanced view of the proceedings before the
CDPUC.

1. Tha Reseller's Rxiaf.

The Commission determined that because the Resellers
did not sign the Connecticut protective order, cheir brief would
be deleted from the file. (Order at 10 n.44.) The factual
predicate to the Commission's determination is in errox. The
Resellers were represented bhefore the CDPUC by Attorneys Paul E.
Xnag and Joseph R. Mazzarella, of the law firm of Cummings &
Lockwood. The Connecticut protective order was signed by those
attorneys, rather than principals of the Resellers, for the
simple reason that the Resellers were not entitled to view the
confidential information being provided by Springwich, Metro
Mobile, and Litchfield.

The first three paragraphs of the Connecticut
protective order set forth the scope of the information to be

protected. Paragraph 4 then lists those persons encitled to



receive the confidential information submitted. 1Included in that
list is: *Paul E. Knag (as outside counsel to the Counecticut
Resellers Coalizion) of Cummings & Lockwood . . . .* Paragraph 4
goes on to provide that "Confidential Information may not be
provided or disclosed ir any manner by the Department or any
Recipient =o any irndividual with operafional responsibjilities at
any RArtv or intervenor or Lo anyone else whatsoever excent those
designated as permigsible Recipients hereunder." (Emphasis
added. )

Because none ¢f the Resellers themselves were to
provide or receive confidential information under the Connecticut
protective order, it is perfectly logical that none of them were
signatories to that agreement. The Resellers were, however, a
party to the CDPUC proceedings and were represented by counsel
(Knag and Mazzarella) who had a need toc know what confidential
information was being supplied. Thus, rather than being classed
as "Recipients* under the Connecticut protective order, attorneys
Knag and Mazzarella were listed as "Parties” (along with outside
counsel to Springwich), but more specifically as members of
Cummings & Lockwood, because the Resellers were not entitled to
receive the confidential information submitted to the CDPUC.

Thus, far from being a party *"that d4id not agree tc the
protected disclosure process below," (Order at 10 n.44), the
individual Resellers were preciuded from ever receiving any
confidential information. They did agree, however, tao abide by

the Connecticut protective order through their attorneys®' promise



not to divalge the confidential information divulged to them.
ndexr these facts, the Order is clearly incorrect in asserting
that the Reseller's brief was a document submitted by a party who
did not sign the Connecticut protective order. On this basis,
the Resellers request that the Commission accept their Brief into
the record in this proceeding.

2. The Order Is Coatrary To Tha Coammission‘’s Rules.

In ruling that certain documents would be deleted from
the file, the Order relies on 47 C.F.R. §§ 0.457(4)(2) (1},
0.459(a) and 0.459(b). (Order at 9, paragraph 14.} The Order
then rejects selected documents for one or more reasons derived

rom the "justification” and "confidentiality" recquirements of
those requlations. The Order concludes that the Commission
cannot "comb through supposedly confidential and germane
documents page by page, or paragraph by paragraph, to construct
the petitioner‘'s showing of relevance to particular contentions
in its petition, and related demonstrations of confidential
status and prospects of competitive harm." (Order at 10,
paragraph 15.) Such an ingquiry is not, however, required by the
FCC's Rules.

The Commission's regulations provide that unless
aformation is entitled to automatic protection under 47 C.F.R.
§ 0.457{4) (1), a person submitting what they ferm confidential
information should submit a request for non-disclosure pursuant
te § 0.459. In order to have their request granted, that person

must deo three things:
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1. show that the materials contain trade secrets or
commercial, ‘inancial or technical data which
would customarily be guarded from competitors (47
C.F.R. § 0.457(d){1));

2. Attach a copy of the request for confidentiality
to the materials to which it applies (47 C.F.R.
§ 0.459{a); and

3. State cthe reasors for withholding the materiails
from inspection and the facts upon which thcse
reasons are pased (47 C.F.R. § 0.459(Db).

The regulations do not require the Commission to
examine the materials submitted “page by rage” or "“paragrapi by
paragraph." Nor do they require the person making the request to
"explicitly identify the segments arquably warranting
confidential treatment.* (Order at 9-10, paragraph 14.) Nor do
the regulations require, in this case, that the CDPUC °show to
what extent Connecticut may have relied on the submitted
materials in its petition . . . .* {Order at 10, paragraph 14.)
Rather, the regulations require that a request be granted .1f the
three steps listed above are taken and *it presents by a
preponderance of the evidence a case for non-disclosure
consistent with the provisions of the Freedom of Information Act,
5 U.S.C. 552." (47 C.F.R. § 0.459(d}.

In this case, the Commission has erected procedural
hurdles not contemplated by its regulations. The CDPUC
determined in the course of its extensive proceeding that the
material identified in Appendix A, Section 3 of the Order should
be subject to the terms of the Protective Order adopted in CDPUC
Docket No. 94-03-27. Although the FCC in this proceeding has

adopted the CDPUC's Protective COrder to govern confidential
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material (See QOrder, DA 95-111, January 25, 1995 at para. 40}, it
Las visited de rova in the Order the question of which Docket
material should fall within the scope of the Protective Qrder,
and has accorded the CDPUC's judgments nco deference. In the
Resellers' view, the CDPUC's determinations in this respect in
fact satisfy the requirements of Section 0.459 of the Rules. The
Bureau's application of a higher and different standard than that
articulated in the Rules thus should be reversed.

3. he Ordexr Does Mot Provide A Balanced View 0f The
Issues Involved.

The Bureau's decision to accept certain material from
CDPUC Docket No. 94-03-27 but exciude other material will in any
event result in an imbalanced and incomplete recerd in this
proceeding. In particular, the CDPUC's dacision in Docket
Yo. 94-03-27, and its submission of its Petition, was based upon
the entire record of the CDPUC Docket. Exclusion, for example,
of the Resellers’' Brief in Docket No. 24-03-27 from the record
here will unfairiy imbalance the FCC's ability to assess the
merics of the CDPUC Petition. To this end, the Resellers
represent. small businesses with a unigque perspective, whose views
are not adequately addressed by the other briefing parties in
Docket No. 94-03-27.

Moreover, exclusion of selected material from Docket
No. 34-03-27 more generally will ensure an incomplete and
inaccurate record in this proceeding, which, in turn, will
disserve the public interest. The CDPUC's decision was based

upon the full record of that “scket and can only be fully

_0_



understood and evaluated in light of the complete recerd. The
exclusion of selected material from the record will only ensure
that the FCC does not have the benefit of a complete record here.

4. Coaclusion.

For all of the foregoing reasons, the Commission should

review and modify the Orcer.

Respectiully Submitted,

CONNECTICUT TELEPHONE AND
CCMMUNICATIONS SYSTEMS, INC. and

CONNECTICUT MOBILECOM, INC.

BY CUMMINGS & LOCKWOOD

THEIR ATTORNEYS
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Paul E. Xnag
Charles D. Ray
CityPlace I
Eartford, CT 06103
(203) 275-8700

OF COUNSEL:

Robert B. Kelly

Kelly & Povich, P.C.
Suite 300

1101 30th Streer, N.W.
Washington, D.C. 20007
{202) 342-3460



foregoing
this 16th

CERTIFICATE OF SERVICE

I, Charles D. Ray, hereby certify that a copy of the
Application for Review was mailed, postage prepaid,
day of February, 1995 to the following parties:

Alan R. Shark, President

American Mobile Telecommunications Association Tnc.
1150 Rth St., N.W., Suite 250

Washingecon, D.C. 20036

Phillin Rosario, Esg.
Assistant Attorney General
Office of zhe Attorney General
State of Connecticut

One Central Park Plaza

New Britain, CT 065051

Mark G. Xohler, Bsqg.

Asgigtant Attorney General
Office of the Attormey General
State of Connecticut

One Central Park Plaza

New Britain, CT 06051

James T. Scott, IIT, Esq.
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
washingten, D.C. 20004-2595
Bell Atlantic Metro Mobile Companies



Michael F. Altschul, Esqg.

Callular Telecommunications Industry Association
Suite 200

1250 Connecticut Avenue, N.W.

Washington, D.C. 20036

Reginald J. Smith, Chairman

Connecticut Department of Public Utility Control
One Central Park Plaza

New Briftain, CT (06051

Valerie J. Bryan, Esq.

Connecticut Office of Consumer Counsel
State of Connecticut

Suite 501

136 Main Street

New Britain, CT 06051

Scott X. Morris

McCaw Cellular Communications, Inc.
5400 Carillon Point

Kirkland, Washington 98032



Mark J. Golden, Acting President

Personai Communications Industry Association
Suate 1100

1519 Nineteenth Street, N.W.

Washington, D.C. 20046

Jean L. Kiddoo, Esqg.
Swidler & Berlin
Suite 300
31000 K Street, N.W.
Washington, D.C. 20007-5116
Springwich Cellular Limited Rartnership

zlizabeth R. Sachs
Lukas, McGowan, Nace & Gutierrez, Chartered
1111 19th Street, N.W.
Suite 1200
Washiangton, D.C. 20036
American Mobile Telecommunications Association

Thomas Gutierrez, Esqg.
Lukas, McGowan, Nace & Gutierrez, Chartered
1111 19th Street, N.W.
Suite 1200
Washingten, D.C. 20036
Mobile Telecommunication Technologies Corp.

Joel H, Levy, &sq.
Cohn and Marks
Suite 6040
1333 New Hampshire Avenue, N.W.
Washington, D.C. 23036
National Cellular Resellers Association
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Judith St. Ledger-Roty, Esqg.
Reed Smith Shaw & McClay
1200 18th Streef, N.W.
Washington, D.C. 20036
Paging Network, Inc. {(PageNet)

Leonard J. Kennedy, Esq.
Dow, Lohnes & Albertson
1255 23xd Street, N.W.
Washington, D.C. 20037
Nextel Communications, Inc.

Russell H. Fox, Esqg.

Gardner, Carton & Douglas

1301 X Street, N.W.

Suite 900, East Tower

Washington, D.C. 200085
E.F. Johnson Company

Dougias B. McFadden, Bsqg.
McFadden, Bvans & 5ill
1627 Eye Street, N.W.
Suite 810
Washington, D.C. 20006
GTE Service Corporation

Howard J, Symons, Esqg.
Mintz, Levin, Cohn, Perris, Glovsky & Popeo, P.C.
701 Pennsylvania Avemue, N.W.
Suite 900
washington D.C. 20004
McCaw Cellular Communications, Inc.
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Charles D. Ray i /’/f}t
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